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NOTES
THE CLEAR AND PRESENT DANGER STANDARD:
ITS PRESENT VIABILITY
The first amendment to the Constitution of the United States provides that "Congress shall make no law ... abridging the freedom of
speech or of the press, or the right of the people peaceably to assemble.
•.." 1 While the terms of the first amendment appear to be all embracing, its application has never been absolute. Its guarantees have always
been subject to regulation by the state wherever they endangered the
safety or welfare of the public.2 The fundamental issue involved in
all first amendment problems involving free expression is the determination of the point at which the rights of the individual stop and the rights
of organized society to protect itself begin. The Constitution places on
the courts the duty to draw the line between these two conflicting
interests.3 The courts must, in each instance, ascertain which of the
two interests require the greater protection.
The problem is not an easy one. A democratic society, by its very
nature, has a vested interest in promoting freedom of expression for
all its members. Behind the concept that the ultimate governmental
authority resides in the people, lies the presumption that people need
uninhibited access to information in order to intelligently exercise that
authority. A society which claims to permit its citizens the right to
make decisions which affect their lives, and yet denies them the information necessary to make an intelligent evaluation of competing ideas,
is not in any sense a democracy.
In order to facilitate the task of determining whether the individual's
or society's interest should prevail, the courts have resorted to the use
of various tests. One of the best known and most frequently utilized
IU.S. CoNsr. amend. I.
2

See Dennis v. United States, 341 U.S. 494, 523 (1951)

(Frankfurter, J., concurring);

Frohwerk v. United States, 249 U.S. 204, 206 (1919); Robertson v. Baldwin, 165 U.S.
275,281 (1897).

3See Emerson, Toward A General Theory of the First Amendment, 72 YALE LJ.
877, 905 (1963); G. SpicER, TiE SuREms COURT AND FUNDAMMNTAL FREEDOMs 2 (1959).
But see THE SPIRIT OF LIBERTY, PAPERS AND ADDRESSES OF LEARNED HAND 144 (Dillard

ed. 1959) which cautions that the courts must not be too heavily relied upon to preserve the guarantees of the first amendment.
[93 ]
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is the "clear and present danger" test.4 It is the purpose of this Note
to evaluate the "clear and present danger" test, to analyze its past applicability, and to determine whether or not it is still an effective device
for measuring challenges to first amendment guarantees of freedom of
expression.
I.

ORIGIN AND DEVELOPMENT

OF THE DANGER

STANDARD

The freedoms secured by the first amendment are now, by virtue of
the due process clause of the fourteenth amendment, protected from
abridgement by the states. 5 However, the distinguished authors of the
first amendment, James Madison and Alexander Hamilton, apparently
felt otherwise. It was their opinion that the federal government, not
the states, represented the greatest threat to the liberties of the first
amendment. The phrase "Congress shall make no law" clearly applies
to Congress alone. If any restriction on the freedom of expression were
necessary, it was the opinion of the Founding Fathers that it should be
accomplished by the states and not the federal government.6
This interpretation, that the application of the first amendment was
limited to the federal and not the state governments, kept the Supreme
Court from developing any comprehensive approach to free speech issues
for over a century and a quarter after the amendment's adoption.7 This
fact can be explained in that there were an insufficient number of challenges to freedom of expression by the federal government to necessitate the development of a set of standards or tests to assist the Court in
the area of first amendment problems. With the exception of the pas4 This test was first advanced in Schenck v. United States, 249 U.S. 47 (1919). Speaking for the Court in upholding the defendant's conviction under the Espionage Act,

Mr. Justice Holmes laid the basis for his test:
[T]he character of every act depends upon the circumstances in which it is
done. Aikens v. Wisconsin, 195 U.S. 194, 205-06. The most stringent protection

of free speech would not protect a man in falsely shouting fire in a theatre and
causing a panic.... The question in every case is whether the words used are used
in such circumstances and are of such a nature as to create a clear and present
danger that they will bring about the substantive evils that Congress has a right

to prevent. It is a question of proximity and degree. Id. at 52.
5 Gitlow v. New York, 268 U.S. 652, 666 (1925).
6

See Dennis v. United States, 341 U.S. 494, 521-22 (1951)

See p. 95 infra.

(Frankfurter, J., concur-

ring), wherein the Justice quotes a letter from Thomas Jefferson to John Adams' wife

to the effect that the first amendment ".

.

. reflected a limitation upon Federal power,

leaving the right to enforce restrictions on speech to the States."
7 G. SpicEF,

THE SUPREME COURT AND FUNDAMENTAL

FREEDOMS 9 (1959).
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sage of the Alien8 and Sedition Acts9 of 1798, Congress refrained from

passing legislation repressive of free expression until the outbreak of
World War I. However, with the advent of that war and the development of an atmosphere of war-hysteria at home, Congress quickly passed
the Espionage Acts of 19170 and the Sedition Act of 1918.11 The passage of these Acts and the litigation they produced gave the Supreme

Court the opportunity to begin to formulate an approach to the problems of the first amendment.
In the landmark decision of Scbenck v. United States,12 the Espionage
Act of 1917 prompted an indictment against the General Secretary of
the Socialist Party, charging that he was active in ".

tempting to cause insubordination ...

.

. causing and at-

in the military and naval forces

of the United States,... when the United States was at war with the
German Empire. . . ."" The allegedly criminal activity involved the

distribution of anti-draft leaflets to men called to military service by
their draft boards. Schenck was convicted under the Espionage Act
and appealed his conviction to the Supreme Court. The Court, in an
opinion by Mr. Justice Holmes, 14 affirmed Schenck's conviction. Implied in Holmes' opinion was the idea that at times it would be in the
interest of society to deny constitutional protection to some forms of
speech. According to Justice Holmes' formula, when a particular mode
of expression presented a "clear and present danger" such that a substantive evil might result, an evil which Congress had authority to prevent, then constitutional protection should be denied such expression. 15
Also implied in the Justice's opinion was the concept that there should
be no governmental restraint upon what an individual may say, only
upon when and where he may say it.16 By his danger test, Holmes
8 Alien Act of June 25, 1798, ch. 58, 1 Stat. 570.
9 Sedition Act of July 14, 1798, ch. 73, 1 Stat. 596.
10Espionage Act of June 15, 1917, ch. 30, 40 Stat. 217.
11 Sedition Act of May 16, 1918, ch. 75, 40 Stat. 553.
12 249 US. 47 (1919).
13 ld. at 48-49.
14 It seems Holmes was selected to write the opinion in part because the Chief Justice
felt he would go further than the other Justices in using a high quality of free speech
rhetoric, while still voting to sustain the conviction of Schenck. See 2 HoLms-PoLLocic
LEnns 7 (M. Howe ed. 1941).
16 See note 4 supra.
16 We admit that in many places and in ordinary times the defendants in saying all
that was said in the circular would have been within their constitutional rights.
But the character of every act depends upon the circumstances in which it is
done. 219 U.S. at 52.
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had attempted to set forth a standard by which courts could measure
whether a particular form of expression might be beyond the umbrella
of protection provided by the first amendment."
Following shortly after Schenck, the decision in Abrams v. United
Stateslts gave Holmes a chance to further refine his test. The Court,
by a seven to two majority, affirmed a conviction under the Espionage
Act.19 Justice Holmes, joined by Justice Brandeis, dissented on the
grounds that no "clear and present danger" was shown to have existed.
The fact that the majority of the Court did not apply the danger test
is evidence that the standard was not yet fully accepted.
In his dissent, Justice Holmes, realizing that ". . . the ultimate good
desired is better reached by free trade in ideas-that the best test of
truth is the power of the thought to get itself accepted in the competition of the market . . . ," 20 attempted to limit the situations to which
his danger test could be applied to limit speech.
I think that we should be eternally vigilant against attempts to
check the expression of opinions that we loathe . . . unless they so
imminently threaten immediate interference with the lawful and pressing purposes of the law that an immediate check is required to save the
country.
Only the emergency that makes it immediately dangerous to leave tho
correction of evil counsels to time warrants making any exception to
the sweeping command, "Congress shall make no law abridging the
freedom of speech." 21
*

. .

In Justice Holmes' view, if a particular expression: (1) threatened
the existence of the social order; and (2) so imminently threatened that
order that sufficient time was not available to expose the expression to
the competition of other ideas, then society was justified in protecting
itself by the use of legislation, limiting such expression.
17 Holmes' danger test was essentially a rule of evidence to be applied to determine
the point at which speech ceases to be constitutionally protected, and becomes instead
criminal conduct for which the speaker may be held accountable. See Mendelson,
Clear and Present Danger-FromSchenck to Dennis, 52 COLUM. L. REv. 313 (1952).
18250 U.S. 616 (1919). Abrams and others had been involved in the distribution of
pamphlets urging workers to rise up in action against the United States government's
intervention against the Bolsheviks in the Russian Civil War.
19 Espionage Act of June 15, 1917, ch. 30, 40 Stat. 217.
20 250 U.S. at 630.
21 Id. at 630-31.
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Simply asking whether a "clear and present danger" existed could no
longer be sufficient to justify an abridgment of first amendment rights.
The question had been expanded to include the qualifications that the
danger be both "imminent" and "immediate" before it could be denied
protection as an exercise in free speech.
That the Supreme Court was not yet ready to accept Holmes' test was
again evident from the majority opinion in Gitlow v. New York. 2
This case presented the Court with an ideal opportunity to apply the
"clear and present danger" test to determine the validity of a conviction under the New York Criminal Anarchy Statute.23 The Court, in
affirming Gitlow's conviction, refused to use Holmes' formula. The
decision was distinctive for two reasons. First, it was the initial appli24
cation of the first and fourteenth amendments to a state statute.
Second, it offered a unique insight into the minds of the Court majority
concerning the constitutional validity of legislative restraints on free
expression.
The statute under which Gitlow was convicted was made applicable
to anyone who "... advises or teaches the duty, necessity or propriety
of overthrowing or overturning organized government by force or
violence ...." 215 The majority of the Court not only vigorously
asserted that a state may curtail first amendment freedoms when in its
opinion, such freedom represents a threat to the state's existence, but
also rejected the idea that there was any test that need be applied by
the state to measure the danger of each mode of expression before
action could be taken. In the words of Justice Sanford, "[t]he State
cannot reasonably be required to measure the danger from every such
utterance in the nice balance of a jeweler's scale." 26
The Court indicated further that should there be a legislative finding
that a certain type of expression posed a substantial danger to the state,
a legislative body would then be within its authority to enact restrictive
measures, and these should be given effect by the courts.27 The majority
22 268 U.S. 652 (1925). Gitlow had been found guilty of publishing a manifesto which
advocated the destruction of capitalism by a communist revolution. The events for
which he had been charged had taken place in 1919, during the height of the "red
scare" which swept the country in the immediate post war period.
23 N.Y. Laws 1909, ch. 88, §§ 160-61.
24 268 U.S. at 666.

Id. at 654.
Id. at 669.
27 Id. at 670.
25

26
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felt that the danger test should not apply in situations such as Gitlow,
where there had been a prior legislative determination that certain
utterances do present a sufficient "danger of substantive evil." 28 Consequently, the majority held that prosecutions under the law should be
sustained as long as they are not "arbitrary or unreasonable." 29
The use of the danger test was limited in Gitlow to situations where
a statute by its terms prohibits certain acts, but does not seek to prohibit
any specific language a defendant might use to accomplish the prohibited results. Such a circumscribed employment of Holmes' test
would surely have destroyed its effectiveness had it continued to have
been adhered to by the Court majority.30

Justice Holmes' staunchest ally in his campaign to win majority acceptance for the "clear and present danger" standard was Justice

Brandeis. It was Brandeis who, in a concurring opinion to Whitney v.
California,3' first suggested that the test could be used to declare unconstitutional legislation abridging the first amendment freedoms. 2 In
that decision, the defendant was convicted under the California Criminal Syndicalism Act 3 for participating in the organization of the Com-

munist Labor Party of California. The party had advocated the use of
force and violence to abet criminal syndicalism. Although voting to
uphold the defendant's conviction on procedural grounds, Holmes and
Brandeis dissented from the majority on the first amendment issue.

Noting that the statute in question did not merely cover the practicing
Id. at 671.
Id. at 670.
30 Justice Holmes, joined by Brandeis, dissented in Gitlow. The distinguished Justice
felt that his "clear and present danger" test should have been applied, and that had it
been, Gitlow's conviction could not have been sustained because his actions presented
no serious danger to the Government. In his dissent, Holmes struck a solid blow for
freedom of speech. "If in the long run the beliefs expressed in proletarian dictatorship
are destined to be accepted by the dominant forces of the community, the only meaning
of free speech is that they should be given their chance and have their way." Id. at 673.
This statement is curious because when read in conjunction with the Justices' opinions in
Scbenck and Abrams, it appears to be in conflict with the results in those cases. Perhaps
the conflict can be resolved by the fact that Schenck and Abrams were war-time
cases, while the events in Gitlow occurred after the war was won. Some measures
tend to be justified in the name of war that, in peacetime, men find abhorrent. It
could well be that Holmes' sense of patriotism restrained his belief in free speech where
such speech threatened the war effort. Such restraint was not necessary in Gitlow, the
war having been won.
31274 U.S. 357 (1927).
32 Id. at 378.
33 Cal. Statutes 1919, ch. 188, at 281.
28
29
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or preaching of criminal syndicalism, but was aimed at "association
with those who propose to preach it," m Brandeis attacked the idea expressed by the majority in Gitlow that the determination of whether a
"clear and present danger" in fact exists is predetermined by the legislature when it deems it necessary to pass a particular piece of legislation
restricting freedom of expression. Commented Brandeis, "....

where a

statute is valid only in case certain conditions exist, the enactment of
the statute cannot alone establish the facts which are essential to its
validity." 35 Acknowledging that the Court had ruled prohibitory legislation invalid where property interests were involved, 36 Brandeis advocated that it should likewise do so where the rights of the first amend37
ment are at stake
II.

ACCEPTANCE AND EXPANSION OF THE STANDARD

Full acceptance of the danger test did not occur, however, until ten
years later in Herndon v. Lowry.3a In that decision; the Court reversed conviction for violation of a Georgia statute making it a crime
to attempt to incite insurrection. 9 The Court, applying the danger test
to the defendant's conduct, found the statute invalid as applied. 40
Herndon v. Lowry marked the coming of age of Justice Holmes'
34 274 U.S. at 373.

35 Id. at 374.
36.Id. at 374.

37The stage was now set for the presentation of the "clear and present danger"
standard as the test by which first amendment rights are measured. The test was first
offered to the Court by Holmes in Schenck v. United States; refined into a more workable formula by Holmes in his dissent to Abrams v. United States; suggested as applicable
to free speech problems involving the states as well as the federal government in Gitlow
v. New York; and given its major task, that of determining the constitutional
validity of statutory challenge to freedom of expression, by Brandeis in Whitney v.
California. The formulation of the test was complete. It awaited only its acceptance
by a majority of the Court.
38 301 U.S. 242 (1937).

39 Herndon, a Negro, was found guilty of a violation of Georgia law as a result of
his efforts to bring together groups of whites and Negroes for the purpose of forming
the Communist Party of Atlanta. Toward this end, he had introduced into the state
several books, papers and other writings which supported his cause. The statute under
which he was charged prescribed the death penalty for conviction of the offenses.
Herndon, however, was given eighteen years, presumably due to the "leniency" of the
jury.
40 301 U.S. at 263.
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danger test. The next fifteen years would see it play an active4 part in
a variety of issues where first amendment rights were involved. '
Expansion of the doctrine to situations other than those involving
sedition began in 1940 with the decision in Thornbill v. Alabama. 4
In that case the doctrine was employed to invalidate a state statute forbidding the use of picketing in a labor dispute. In the same year, Mr.
Justice Roberts, in Cantwell v. Connecticut4 used the danger test to
reverse a disturbing the peace conviction of a member of Jehovah's
Witnesses. The defendant, while utilizing a public street, had played
a phonograph which attacked the Catholic Church and its teachings.
Still later, when a Texas statute required the registration of labor organizers, the Court implemented the danger test to declare the statute
invalid as applied.44 In a series of cases involving contempt of court
proceedings, the doctrine was used to reverse contempt citations on
the grounds that no "clear and present danger" was shown to have
existed to the fair and orderly administration of justice.4 5 In West

Virginia State Board of Education v. Barnette,46 the test was used to
invalidate a state statute making the flag salute compulsory for children
in public schools. The majority felt the refusal of some children to
engage in such activities did not present a "clear and present danger"
that by such action a sense of national unity would be threatened.
In the short space of five years, a test that had been applied exclusively
to free speech problems involving seditious utterances was being extended to all4 ' problems arising under the first amendment. While it
41 Since Scbenok was a sedition case, it is probably safe to say that this was the type
of case to which Holmes thought his test should apply. In fact, all the cases which
Holmes and Brandeis used to refine the danger test were situations involving criminal
punishment for seditious acts. In the interval between the ratification of the test by the
majority in Herndon, and the abandonment of the test in Dennis v. United States, 341
U.S. 494 (1951), the danger doctrine was used in a variety of situations unrelated to the
conflict between an individual's rights to free expression and the Government's interest
in preserving itself from threatened destruction. By the application of the test to other
problems in the area of freedom of expression, the doctrine as expounded in Schenck
and Ahrams began to lose much of its original meaning.
42 310 U.S.88 (1940).
43 310 U.S.296 (1940).
44

Thomas v. Collins, 323 U.S. 516 (1945).
Craig v. Harney, 331 U.S. 367 (1947); Pennekamp v. Florida, 328 U.S. 331 (1946);
Bridges v. California, 314 U.S. 252 (1941).
46 319 U.S.624 (1943).
47
. . . [Fireedoms of speech and of press, of assembly, and of worship may not be
infringed on such slender grounds. They are susceptible of restriction only to
45
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might be suggested that the libertarian wing of the Court carried the
test too far,48 during the 1940's this majority was instrumental in applying the doctrine to a series of cases where no one could seriously suggest that the future of the government was in any way jeopardized.
Cases whose facts presented issues similar to those in Schenck v. United
States49 and Abrams v. United States5° were rare in this era.rl The danger test had become a devise by which the civil libertarians on the Court
could grant protection to all expression, provided only that it did not
present, what in their necessarily subjective view, was a sufficient harm
or danger to society at large.
The danger test never claimed more than four solid supporters on
the Court at any one time. The inability of the four supportersJustices Black, Murphy, Douglas and Rutledge52-to convert a fifth
and sixth justice to their cause meant that the existence of the doctrine
was interwoven with their presence on the Court. While all were
present, it was not difficult to gain the support of a fifth justice. The
departure of any one of these hard core supporters, on the other hand,
would constitute a serious blow to the application of the evolving
danger standard.
Such a blow came on July 19, 1949 with the passing of Mr. Justice
Murphy. Fate struck again in September, with the untimely death of
Mr. Justice Rutledge. In the short space of two months, the danger test
lost two of its most vigorous supporters. That these deaths would have
a serious effect on the future application of the test is particularly evipresent grave and immediate danger to interests which the state may lawfully
protect. Id. at 639 (emphasis added).
48Justice Frankfurter, in his dissent to Barnette, expressed the belief that to apply
the "clear and present danger" standards to the facts at issue in that case, was ". . . totake a felicitous phrase out of the context of the particular situation where it arose
and for which it was adapted." Id. at 663.
49 249 U.S. 47 (1919).
50 250 US. 616 (1919).
51 See, e.g., Musser v. Utah, 333 U.S. 95 (1948); Taylor v. Mississippi, 319 U.S. 583
(1943).
5
2See Mendelson, Clear and Present Danger-From Schenck to Dennis, 52 CoLT.M.
L. REv.313, 320 (1952).
53 At least one reason the civil libertarians were unable to permanently convert' a
fifth Justice to their side was the influence of Mr. Justice Frankfurter, long a critic
.6f the danger test and one of the most respected voices on the Court. Frankfurter's
sharpest criticism of the danger test can be found in Pennekamp v. Florida, 328 U.S.'
331 (1946). A contrasting view is the position of Justice Black, a danger standard supporter, in Bridges v.California, 314 U.S. 252 (1941).
-
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dent by a comparison of the treatment given two similar cases where
"soap box" variety free speech was involved. The first of these cases,
Terminiello v. Chicago,M was decided while Justices Murphy and Rutledge were still on the bench. The second, Feiner v. New York,5 5 was
decided with the new Justices Clarke and Minton, on the bench.
In Terminiello, the defendant, speaking from the protection of a
crowded auditorium, denounced in inflammatory terms the conduct of a
crowd that had gathered outside to protest his presence, calling them
"slimy scum," "jews," "snakes," "bed bugs" and "Communists." During his speech, he made disparaging remarks concerning various racial,
religious and ethnic groups, and attacked certain government officials
and their policies. The trial court felt that by his speech Father Terminiello5 6 had turned the crowd into an unruly mob on the verge of a
riot, and as such found him guilty of a breach of the peace. At issue was
a city ordinance punishing breach of the peace, which term the trial
court defined to include speech which ". . . stirs the public to anger,
invites disputes, brings about a condition of unrest, or creates a disturbance ...... 7
In reversing the state court's conviction, Justice Douglas speaking for
the majority, felt such a restriction by the city was an unconstitutional
abridgment of freedom of speech. Douglas stated that, ". . . a function
of free speech under our system of government is to invite dispute. It
may indeed best serve its high purpose when it induces a condition of
unrest, creates dissatisfaction with conditions as they are, or even stirs
people to anger." 58 According to the majority, the statute under which
Terminiello was convicted allowed no room for the operation of the
"clear and present danger" rule. For this reason the statute was deemed
invalid and the conviction of the defendant reversed.
Less than two years later, the Court in a similar situation again employed the "clear and present danger" test, but this time with an opposite result. In Feiner v. New York, 59 it was held that where a speaker,
54 337 U.S. 1 (1949).
55 340 U.S. 315 (1951).
56 The defendant had been advertised as a Catholic priest, but subsequent investigation
revealed him to be under supervision by his church for his activities.
57 337 U.S. at 3.
58d.at 4. Because of this, such speech deserves protection unless by application of
Holmes' test an evil would result that "rises far above public inconvenience, annoyance,
or unrest."

59 340 U.S. 315 (1951).
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utilizing a public place, so aroused an audience by his remarks that
there was a serious threat of violence or disorder, a refusal to discontinue speaking when requested by a police officer could justifiably
result in a conviction of the speaker for disorderly conduct ° The statute under which the defendant was convicted was remarkably similar
to the Chicago ordinance which had been deemed invalid in Terminiello. A reconciliation of the decisions is difficult 2 1 inasmuch as Feiner's
speech was far less abusive than Terminielo's.

A factor which may partially explain the Court's position in Feiner
is the fact that the United States was on the verge of entering the dark
era of McCarthyism. Perhaps the Court, always sensitive to the public
mood, could detect a shift in public sympathies away from the civil
libertarian approach to first amendment freedoms in favor of a heightened concern for national security. At any rate, there was a shift taking
place. "Clear and present danger" was still being used, but it was
sending men to jail now instead of freeing them.
III.

REACTION AGAINST THE STANDARD AND ITS ABANDONMENT

Further resistance to the expanded application of the danger test be-

came apparent in American Communications Association v. DoudsY.6
In that case the Court was asked to rule upon the constitutional validity
of a provision of the Taft-Hardey Acts which denied the services of
the National Labor Relations Board to any union whose officials re-

fused to sign an affidavit that they had no connections with the Communist Party. The union attacked the constitutionality of the act on
the grounds that it was an 'effort by the government to regulate the be60 Justice Douglas, who had written the majority opinion in Terminiello, dissented
to the Court's opinion in Feiner, protesting that the Court's decision in effect endorsed
a prior censorship of speech by the police, and made them "the new censors of speech."
340 US. at 331.

61 Changes in Supreme Court personnel only partially explain the Feiner decision.
Justice Murphy's replacement, Justice Clarke, voted with the majority, while Justice
Rutledge's replacement, Justice Minton, dissented with Black and Douglas. Should
Clarke have switched and voted with the minority, the civil libertarians would still
have lacked one vote.
62-Feiner called the President of the United States and several local officials "bums,"
and urged Negroes in his audience to, "rise up in arms and fight for equal rights." 340
U.S. at 317.
6S 339 U.S. 382 (1950).
64
Labor-Management Relations Act (Taft-Hartley Act), 29 U.S.C. § 159 (h) (1964)
t I
(this section of the Act was repealed in 1959).
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liefs of its union officials. The constitutionality of the provision was
upheld by a sharply divided Court. According to the majority, the
act had as its purpose not the regulation of the beliefs of union officials,
but the prevention of "political strikes" 15 which would seriously affect
interstate commerce. The first amendment challenge to the act consequently failed.
Chief Justice Vinson, writing for the majority, expressed displeasure
with the way the danger test had been indiscriminately applied by his
colleagues to all first amendment cases involving freedom of expression,66 and urged that it be ignored in certain situations.
When the effect of a statute or ordinance upon the exercise of first
amendment freedoms is relatively small and the public interest to be
protected is substantial, it is obvious that a rigid test requiring a show-7
ing of imminent danger to the security of the Nation is an absurdity.
He suggested that instead of applying Holmes' formula for resolving
the conflicts between free expression and public order, the Court should
adopt a new approach, one in which the two interests would be balanced, with the Court then granting protection to that interest which
provides the most benefit to the public.68 Presumably, where the effect
of a statute or ordinance on free expression was relatively great the
Chief Justice would have continued to apply the danger test.
The development of the "clear and present danger" standard came
full circle in Dennis v. United States. 9 In that decision, eleven leading
figures in the Communist Party of the United States were tried for vio65 339 U.S. at 388.

[T] he attempt to apply the term, "clear and present danger" as a mechanical
test in every case touching First Amendment freedoms without regard to the
context of its application, mistakes the form in which an idea was cast for the
substance of the idea. 339 U.S. at 394.
67 Id. at 397.
68 When particular conduct is regulated in the interest of public order, and the
regulation results in an indirect, conditional, partial abridgment of speech, the
duty of the courts is to determine which of these two conflicting interests demands the greater protection under the particular circumstances presented. 339
U.S. at 399.
69 341 U.S. 494 (1951). In many respects the Denis case is similar to the recent
"Chicago Seven" trial. The case ran for over eight months, during which the trial
received front page coverage almost daily. The defendants engaged in court room
antics to the amusement of the spectators and consternation of the trial judge. The
trial ended with contempt citations for the Dennis attorneys and several of the defendants.
66

...
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lation of the Smith Act.70 At issue was the constitutionality of certain
provisions of the Act which made it a crime for any person to teach
the duty or necessity of overthrowing any government of the United
States by force, or to publish any matter advocating the desirability of
such action. The Court, by a six to two margin, upheld the validity of
the Smith Act.7 ' Chief Justice Vinson, joined in the majority opinion
by Justices Reed, Burton and Minton, examined the meaning of the
words "clear and present danger" in relation to the threat posed by the
Communist Party, and found Holmes' doctrine lacking.
Obviously, the words cannot mean that before the Government
may act, it must wait until the putscb is about to be executed, the plans
have been laid and the signal is awaited. If Government is aware that
a group aiming at its overthrow is attempting to indoctrinate its members and to commit them to a course whereby they will strike when
the leaders feel the circumstances permit, action by the Government
is required.72
In place of the danger test, Chief Justice Vinson urged the adoption
of the test which Judge Learned Hand had applied in the court of
appeals' decision in the Dennis case. 73 "In each case [courts] must ask
whether the gravity of the 'evil,' discounted by its improbability, justifies such invasion of free speech as is necessary to avoid the danger." I
The substitution of the word "improbability" by Hand in place of
Holmes' use of the word "present" gutted the doctrine of one of its
most important functions, that of establishing the point at which free18 U.S.C. § 11 (1946), as amended 18 U.S.C. § 2385 (1970).
71 The majority opinion and two concurring opinions all agreed as to the constitutionality of the legislation, but differed as to the use of the danger test. The suitabilityof Justice Holmes' test was in fact the underlying issue of the Dennis case.
72 341 U.S. at 509. The Chief justice felt that the use of the "clear and present danger"
test in this instance would prohibit the Government from taking any action until it
was too late to do so. Those who advocated its use in this instance were, according to
Vinson, ready to paralyze the Government "by encasing it in a semantic strait
jacket." Id. at 508. The test, he contended, was applied by Holmes and Brandeis to
comparatively isolated events which did not compare in magnitude to the seriousness
of the situation which confronted the Government in the present case. Id. at 510. In
short, the danger doctrine would not at all suffice where an organized Communist conspiracy is deemed to threaten the government.
73 United States v. Dennis, 183 F.2d 201 (2d Cir. 1950).
741d. at 212 (emphasis added). Hand's approach represented a substantial alteration
of Holmes' doctrine. It is, in fact, Holmes' test modified to allow conviction in the
Dennissituation.
70
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dom of expression ceases to be constitutionally protected, and becomes
instead criminal conduct. Gauging the probability or improbability of
conduct is not the same as determining at which point that conduct
begins to imminently threaten the existence of organized society. The
removal of the requirement that the danger be "imminent" or "present"
rendered the danger test useless as a guide to free speech problems. 5
The ostensible effect of Dennis was to limit the protection given
freedom of expression by the Supreme Court. Perhaps this is not a surprising result, the decision coming as it did during the height of the
McCarthy era. Yet the case had another undeniable effect. It marked
the abandonment of the danger standard by the Court in its approach
to first amendment problems.
In cases after the Dennis decision, the remaining civil libertarians on
the Court, Justices Black and Douglas, believing that the danger test
had been altered beyond recognition, began to adopt an "absolutist" 76
approach to the first amendment. They were soon joined by two new
members of the Court, Chief Justice Warren and Associate Justice
Brennan. Other members of the Court,77 equally dissatisfied with the
danger test, began in the aftermath of Dennis, to adopt the "balancing
75 Chief Justice Vinson intimated that this new approach may only have been a
temporary solution utilized by the Court to affirm a popular connection when, speaking
of the Hand formula, he wrote:
[It is succinct and inclusive as any other we might devise at this time.
It takes into consideration those factors which we deem relevant and relates
their significance. Dennis v. United States, 341 U.S. 494, 510 (1951).
76 This approach is based upon the interpretation that every law which abridges
freedom of speech (no matter what the circumstances may be that tend to justify such
restriction) should be held invalid as contrary to the dictates of the first amendment.
Thus the provisions of the first amendment are said to be absolute. For a thorough
treatment of this concept, see Emerson, Toward a General Theory of the First
Amendment, 72 YALE L.J. 877, 914 (1962); Mieklejohn, The First Amendment Is an
Absolute, 1961 Sup. CT. REv. 245. But see Konigsberg v. State Bar, 366 U.S. 36 (1961)
(opinion of Harlan, J.); McKay, The Preference for Freedom, 34 N.Y.U.L. REv. 1182,
1193-1203 (1959).
77 Thus the direct result of the Dennis case was to cause movement away from the
"clear and present danger" test in two directions. Black and Douglas moved to the
left and found a home with the "absolutists," while a majority of the Court, often
referred to as the Frankfurter Wing, moved to the right and endorsed the "balancing
approach." This approach tends to favor the Government rather than the individual
where the responsibilities of the one and the rights of the other are in conflict. On
the other hand, the danger test, with its requirement that the rights of the individual
cannot be suppressed unless a clear and imminent danger to organized society be first
shown, can generally be said to favor the rights of the individual rather than those of
the Government.
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approa'eh2 This approach, first used by the Court in Douds,78 had
as its basis the theory that first amendment freedoms can best be
granted protection by a balancing of the various factors involved. This
test was to become the replacement for the "clear and present danger"
test in the decade of the 1950's.to
The Court's lack of interest in the continued application of the danger test was clearly evident in Yates v. United States, 0 in which analogously to Dennis, fourteen secondary figures of the Communist Party
were tried for violation of the Smith Act.81 The issue raised was whether
the Act forbade the teaching and advocacy of the overthrow of the
government as an abstract principle only, and not accompanied by any
overt action.ta In its decision reversing the conviction of the fourteen,
the Court distinguished the Dennis case as applying only to situations
where there was a teaching or advocacy of the overthrow of the government accompanied by some concrete action or attempt to incite
action on the part of the defendants. s Lacdng such overt action in the
Yates case, the convictions were reversed. The Court had, in effect,
severely limited the application of the Dennis case and yet made not
the slightest reference to the "clear and present danger" test. The
Court apparently was content to let the test remain in retirement.
In addition to the Court's refusal to revive the danger test, there
followed a series of cases denying its validity in certain other specific
areas involving freedom of expression. Between 1952 and 1957, the test
was found unsuitable for libel questions s4 and for cases concerning the
problem of obscenity.so The underlying rationale in these cases was;
that smce neither libel nor obscenity were considered to be constitutionally protected forms of speech, there was no need to resort to a
test whose primary purpose was to designate the actual limits of such
78American Communications Ass'n v. Douds, 339 U.S. 382 (1950).

See p. 103 supra.

79 For discussions of the balancing test, see Konigsberg v. State Bar, 366 US. 36;,
37 (1961) (majority opinion); Dennis v. United States, 341 U.S. 494, 517 (1051)
(Frankfurter, J., concurring); Emerson, supra note 76, at 912-14. But see Konigsberg
v. State Bar, 366 U.S. 36, 56 (1961) (Black, J., dissenting); Braden v. United States,
365 US. 431, 438 (1961) (Black, J., dissenting); Frantz, The First Amendment it the
Balance,71 YALE. L.J. 1424 (1962).
80 354 U.S.298 (1957).
81 18 U.S.C. §1 371, 2385 (1946), as amended 18 U.S.C. 5 2385 (1970).
82 354 US.:at'318.
s Id. at 320-22.
s4 Beauharnais v. Illinois, 343 U.S. 250, 266 (1952).
85 Roth v.United States, 354 U.S. 476, 486 (1957).
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constitutional protection. Having rejected the test's validity in seditious
areas such as Dennis, the Court was not inclined to extend the dying
doctrine to new areas of freedom of expression.
86 offered still
The decision in Konigsberg v. State Bar of California
another example of the Supreme Court's rejection of the danger standard as espoused by Holmes. In that case, the petitioner had refused to
answer certain questions 7 on his application for admission to the state
bar. Because of this refusal, the Board of Examiners declined to certify
the petitioner for admission. The case was perfectly suited for Holmes'
test. Had it appeared before the Court ten years earlier, there is little
doubt that the test would have been applied to grant the petitioner
relief. The Court, however, used the "balancing" test to deny the
petitioner constitutional protection under the first amendment for his
refusal to answer the required questions. The majority made no mention 8 of the "clear and present danger" test."
Between the Dennis decision in 1951 and the Konigsberg case in 1961,
there were in excess of fifty cases where freedom of expression was the
major issue. ° In not one majority opinion were the words "clear and
present danger" ever mentioned, either to deny or to grant first amendment protection to a mode of expression. With the exception of one
86

366 U.S. 36 (1961).

87 Konigsberg refused to answer questions pertaining to his connections with the

Communist Party. He based his refusal on the grounds that the Committee of Bar
Examiners had no authority to ask such questions as they infringed upon his rights of
freedom of expression and association guaranteed him by the Federal Constitution. 366
U.S. at 38 & n. 1 (1960).
88 However, Mr. Justice Black, with whom Chief Justice Warren and Mr. Justice

Douglas concurred, discussed the danger test in his dissenting opinion. Justice Black
suggested that while the danger test did not go so far as his own "absolutist" views
regarding first amendment freedoms, if the test had been applied in the instant case,
reversal would have been required, because no "clear and present danger" to the state's
interest had been shown. See 366 U.S. at 56 (Black, J., dissenting).
It seems that when confronted with a choice between the new "balancing" approach
to the first amendment and the danger standard, Justice Black distinctly prefers the
latter. The fact that the Court majority ignored the danger test illustrates the general
disfavor with which the Frankfurter supporters had come to regard Holmes' test.
89 It would seem that the Court in Konigsberg was at least consistent. It re-affirmed
its decision in Douds that where a disclosure of information is required, the determination of whether or not the individual's freedom of association is violated can best be determined by "balancing" the various rights involved rather than by resorting to the
danger standard.
90 Mendelson, Clear and Present Danger-Another Decade, 39 TExAs L. Rv. 449, 454
(1961).
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case, 1 the period 1961 to 1969 also passed without the danger test being
used in a majority opinion.9'
IV.

ANALYSIS OF THE STANDARD'S

DEMISE

Why did the "clear and present danger" test prove unsuitable as a
device by which challenges to freedom of expression could be measured?
In part the rejection of the doctrine was the fault of the Court itself.
It applied the test during the 1940's to a wide variety of cases completely unrelated to situations envisioned by its author. This had the
effect of transforming the doctrine from a rule of evidence by which
courts could be guided in making a determination of whether or not a
particular method of expression should be afforded constitutional protection, into a super principle of law by which any and all problems
arising under the first amendment must be tested. The inevitable result
was to seriously restrict the latitude of the Court in approaching the
various first amendment issues presented it. In dealing with questions
of constitutional proportions, the ability to approach a problem from as
wide a perspective as possible is necessary if the decision of a court is
to have any meaning beyond the particular case in which it is applied.
Such a restriction could only have severely hampered a Court as activist
minded in the area of first amendment problems as was the Warren
Court.93
The attempt of the civil libertarians to apply the doctrine to all
aspects of first amendment problems precluded the possible adoption
by the Court of a series of individual solutions, specifically tailored to
91

In Wood v. Georgia, 370 US. 375 (1962), Holmes' standard suddenly appeared
again in a majority opinion delivered by Chief Justice Warren. The Court reversed
the contempt conviction of a sheriff arising from his criticism of a Judge's statements
concerning a matter presently before the court. In the absence of a showing of a '"clear
and present danger" to the administration of justice, the conviction was reversed. The
Wood case did not, however, mark a return to the danger standard. Apparently the
Court felt that this was one of the few remaining areas where the test still had validity
as a guideline in free expression problems. See Brennan, The Supreme Court and the
Meiklejohn Interpretation of the First Amendment 79

HARV.

L. REv. 1 (1965), wherein

Mr. Justice Brennan limits the danger standards use to contempt of court cases.
92 Justice Clark, in his dissent to Edwards v. South Carolina. 372 U.S. 229, 244 (1963),

used the test to argue that the conduct of the defendant, a Negro demonstrator,
presented a "clear and present danger" to society and that as such, his conviction
for breach of the peace should have been sustained.
93 For a discussion of the Warren Court's activity in the area of the first amendment,
see Kalven, "Uninhibited, Robust and Wide-Open"--A Note on Free Speech and the
Warren Court, 67 Micu. L. REv.289 (1968).
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the various freedom of expression challenges. In all probability, such
solutions, addressed to particular factual situations, would have been
more effective devices for protecting first amendment guarantees than
provided by the mere recitation of Holmes' phraseology. The civil
libertarians could better have served their cause by developing new concepts and approaches to the guarantees of the first amendment. By allowing themselves to be held captive by Holmes' phraseology, they stripped
the doctrine of its real purpose, that of functioning as an evidentiary
test by which courts could measure the extent to which seditious behavior could be given constitutional protection. 4
Another reason for the demise of the test was its unsuitability in
dealing with the threat, real or imagined, that domestic communism
posed in the cold war era of the early 1950's. The difficulty of reconciling the long range goals of the Communist Party of the United States
against the requirement that the danger posed be imminent before it
could be denied constitutional protection, proved to be the undoing of
the doctrine in Dennis. In recognizing that the danger test was not
capable of dealing with the complexity of problems involving international communism, the Court was stating the obvious. It was not intended to handle such problems. It was intended, rather, to be applied
to isolated instances of seditious conduct, where the complexity of the
factors involved were at a minimum and where resort need not be had
to volumes of outside material, covering such diverse subjects as philosophy, economics, history and sociology? 5 Such resort would be necessary under the "clear and present danger" test to determine if the
Communist Party immediately threatened this nation's political system.
However, because it was not ideally applicable to situations where the
Communist Party was involved does not mean the doctrine could not
still have been effectively implemented in other, more simplistic situations similar to Schenck, Gitlow, or Cantwell. In fact, it may still be
applicable in those instances, though no majority opinion since Dennis
has used it in that context. Expressions of the intentions of the Justices in
Dennis to the contrary," that decision emasculated the danger test in
94 Corwin, Bowing Out "Clear and Present Danger," 27 N.D.L. REv. 325, 356-57
(1952).
95
Emerson, Toward A General Theory of the First Amendment, 72 YALE LJ. 877,
911 (1962).
96 See Dennis v. United States, 341 U.S. 494, 516 (1951) (comments of Chief Justice
Vinson), and 341 U.S. at 567-68 (Jackson, J., concurring).
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practically all free speech areas except contempt of court casesY7 To
be sure, the test continues to be used in the opinions of many district
courts, and state supreme courts as well. However, the United States
Supreme Court has adopted in its place the "balancing approach" to
free expression, sometimes using "ad hoc balancing" 98 and other times
employing what some commentators have called "definitional balancmng." 19
V.

POSSIBLE FUTURE APPLICATION OF THE DANGER STANDARD

Does the doctrine have any validity as a free speech test today?
Although it appears that the doctrine's position as the test by which
first amendment rights are measured has been pre-empted by the "balancing test," it seems there still may be some role for the doctrine to
play in the area of free expression. As mentioned above, 100 in situations
where isolated acts of seditious conduct are involved, the doctrine might
still be used to determine whether or not such conduct deserves constitutional protection. 01
97 See note 91 supra.

98 See note 79 supra.
9 'Definitional balancing" represents an approach to the first amendment whereby
the problem of whether constitutional protection should be extended to a particular
expression is solved by defining, in each instance, the key words of the amendment"expression," "abridge" and "law:' For a comprehensive development of this concept,
see Emerson, Toward A General Theory of the First Amendment, 72 YAr LJ. 877,
916-56 (1963). See also Nimmer, The Right To Speak From Time to Time: First
Amendment Theory Applied to Libel and Misapplied to Privacy, 56 CALIF. L. REv. 935,
935-47 (1968). For cases applying "definitional balancing" see Garrison v. Louisiana,
379 U.S. 64, 74-75 (1964); New York Times Co. v. Sullivan, 376 U.S. 254 (1964). For the
distinction between "definitional balancing" and "ad hoc balancing," see Frantz, The
First Amendment in the Balance, 71 YALE LJ. 1424 (1962).
loo See p. 110 supra.
101 Recent decisions by the Court in the area of free expression, where the isolated
acts of individuals have tended to threaten interests which government was duty bound
to protect, indicate that the Court, while avoiding the precise term "clear and present
danger," has resorted to terminology that clearly invokes images of the danger standard.
In Brandenburg v. Ohio, 395 U.S. 444 (1969) (per curiam), the Court appears to have
done just this. The appellant, the leader of a local Ku Klux Klan organization, was
convicted under an Ohio statute which prescribed punishment for anyone advocating
".... the duty, necessity, or propriety of crime, sabotage, violence, or unlawful methods
of terrorism as a means of accomplishing industrial or political reform. . . ." Id. at
444-45. At stake was the constitutionality of the statute under the first and fourteenth
ameidinents. The Supreme Court reversed the conviction, declaring the statute unconstitutional.
While nowhere in the majority opinion are the words "clear and present danger"
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A second suggestion might be to utilize the doctrine as a means of
testing the constitutional soundness of legislation affecting free expression.1" 2 The test, rather than being used in the sense Holmes intended,
could be employed to examine legislation which regulates expression,
to insure that such legislation bears a direct relation to the valid objectives
which a government may lawfully pursue. 1 3 Thus, this new concept of
the danger test would require statutes which regulate expression to indicate, either expressly or impliedly, that the specific activity which the
government seeks to prohibit is one which, if exercised, would clearly
and immediately threaten an interest of society which the government
has a duty to protect. Whether or not the particular activity of a person
comes within the ambit of the statute could then be determined by
specifically used, the reason the Court gave for the reversal sound quite similar to
Justice Holmes' language:
These later decisions [Whitney and Dennis] have fashioned the principle that
the constitutional guarantees of free speech and free press do not permit a State
to forbid or proscribe advocacy of the use of force or of law violation except
where such advocacy is directed to inciting or producing hnmzinent lawless
action and is likely to incite or produce such action. Id. at 447 (emphasis added).
The use of the word "imminent," and the phrase "likely to incite or produce such
action," is immediately reminiscent of the danger standard. In fact, Justice Douglas in
a concurring opinion chides the Court for its use of the test, and reiterates his opposition to its use in any form. Id. at 545.
See also the recent "Pentagon Papers" case, New York Times Co. v. United States,
91 S.Ct. 2140 (1971). In that case, the Government sought to enjoin the newspapers
from publishing the contents of a classified historical study of the origin of the war in
Viet Nam. The Supreme Court held, six to three, that the Government had not met
the burden of showing the justification for such a prior restraint. In an opinion by
Mr. Justice Stewart (joined by Mr. Justice White), words similar to those of the danger
test were used to deny relief to the Government. While agreeing with the Government's contention that some of the papers should not have been published, Justice
Stewart, in the finest Holmesian tradition, stated, ". . . I cannot say that disclosure of
any of them will surely result in direct, immediate, and irreparable damage to our
Nation or its people." Id. at 2149. In fact, the "grave and irreparable danger" standard
was the argument used by the Government in these cases. See Id. at 2150 n.2 (White, J.,
concurring).
The fact that the "clear and present danger" test was not specifically used in these
opinions should not hide the fact that the statute in question in Brandenburg, and the
defendant's conduct, were in fact being examined in light of Holmes' criteria. Likewise, in the "Pentagon Papers" case the danger test was being applied by proxy to
determine the extent of damage to the Government that the publication presented.
Thus it appears that there still is a role for the danger standard in the area of freedom
of expression, especially when factual situations analogous to Schenck are involved.
102 See Strong, Fifty Years of "Clear and Present Danger": From Schenck to Brandenburg-and Beyond, 1969 Sup. CT. REv. 41, 64.
103 Id.
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other methods such as the "definitional balancing" approach advocated
by Professor Thomas Emerson' 1° and currently in vogue with the Supreme Court. In this manner, rather than being a guideline to measure
how far or in what circumstances the first amendment will protect free
speech, the danger test would instead operate as a rule of constitutional
law by which all statutes which affect freedom of expression would be
tested to insure a close relation between the prohibited actions and the
objectives of the government. 0 5 It is, in a sense, a legislative test that
the draftsmen of statutes would want to consider when wording a
statute, and it would be criteria which the courts might look to when
determining the validity of a statute proporting to regulate speech.
be abShould a statute not pass the test-should "a sufficient nexus" 1o1
sent-the courts would declare the statute invalid. They could do so
on the grounds of either vagueness 1°7 or overbreadth, 08 depending on
the fault of the particular statute.
This use of the standard can be better understood by measuring it in
light of the opinion in Owens v. Commonwealtb# recently decided by
the Virginia Supreme Court. In that decision, the danger test was used
by the Virginia Court to declare a portion of Virginia anti-riot statute
unconstitutional.", The defendants had been members of an unruly
crowd that had earlier inflicted damage on some stores in a business
section of the City of Charlottesville. The police, fearing further violence and damage would result, ordered the crowd to disperse. Upon
their failure to do so, the defendants were arrested for remaining at the
place of an unlawful assembly. The trial court found the defendants
supra note 76.
105 The danger test was of course used to invalidate statutes during the period
1937 to 1953. However, the method advocated by Professor Strong (see note 102
supra), in which the test would be used to measure the constitutionality of statutes,
differs from the way the test was used in Thornhill v. Alabama, 310 U.S. 88 (1940);
or Herndon v. Lowry, 301 U.S. 242 (1937). In those cases the test invalidated statutes
under which the defendants were convicted, but the test was applied to the conduct of
the defendant, not directly to the statute itself. The proposed new use of the danger
test, on the other hand, would not apply to the defendant's conduct, but directly to the
wording of the statute itself.
106 Strong, supra note 102.
107 See Note, The Void-For-Vagueness Doctrine in the Supreme Court, 109 U. PA.
L. REv. 67 (1969).
108 See Note, The First Amendment Overbreadth Doctrine, 83 HARv. L. REv. 844
(1970).
109 211 Va. 633, 179 S.E.2d 477 (1971).
104 Emerson,

110 VA.

CODE ANN. § 18.1-254.1(c) (Gum. Supp. 1971).
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guilty of unlawful assembly under the statute."' The Supreme Court
of Virginia reversed, declaring the statutory definition of unlawful
assembly unconstitutional on the basis of its overbreadth." 2 The danger
test was given as the reason for the Court's decision.'
The issue was
clearly the validity of the statute under which the defendants were
charged rather than the particular conduct of the defendants. In using
the danger test in this manner, the Virginia court was making use of
the doctrine as a means of statutory interpretation. The Virginia Court
determined that the anti-riot statute would tend to cut off expression
before it had a chance to be exercised, regardless of whether a danger
to society was shown.
It would seem that the decision of the Virginia Supreme Court was
a proper employment of the danger test as a criteria in statutory interpretation. An understanding that this criteria would be considered by
111 The statutory provision in question defines unlawful assembly in the following
language:
Whenever three or more persons assemble with the common intent or with
means and preparations to do an unlawful act which would be riot if actually
committed, but do not act toward the commission thereof, or whenever three
or more persons assemble without authority of law and for the purpose of disturbing the peace or exciting public alarm or disorder, such assembly is an unlawful assembly. VA. CODE AN~or. § 18.1-254.1(c) (Cum. Supp. 1971).
112 In finding that the statutory definition of unlawful assembly prohibited conduct
presenting no "clear and present danger" to the interests of society, the court was
saying there was not a sufficiently strong connection between the statute and the
objective it sought to accomplish. The statute was too broad. It punished the mere
intent to bring about violence, despite the fact that the means to accomplish the violence
might be absent. It also punished an assembly, gathered for the purpose of "exciting
public alarm or disorder." The Court rightly pointed out that this prohibition could
include an assembly whose purpose was to merely inform the public about the hazards
of germ warfare, or air or water pollution, if such information tended to excite or alarm
those present. See 211 Va. at 638, 179 S.E.2d at 481.
1a The Virginia Supreme Court first applied the danger test in a contempt of court
case, Weston v. Comnonwealth, 195 Va. 175, 77 S.E.2d 405 (1953). The abandonment
of the danger test in the federal courts in favor of the balancing approach to first
amendment problems has not affected the Virginia Court. Apparently, the tendency
of the test to favor the individual's rights over those of the government unless an "imminent" danger be first shown, well suits the state of James Madison and Thomas
Jefferson. In applying the danger doctrine, the Virginia Supreme Court has used the
test both as a measure to delineate the extent to which constitutional protection will
be given speech, Weston v. Commonwealth, 195 Va. 175, 77 S.E.2d 405 (1953), and as
a method by which statutes regulating speech can be measured. Thomas v. City of
Danville, 207 Va. 656, 152 S.E.2d 265 (1967). It is in the latter sense that the Virginia
Supreme Court in Owens utilized the danger test-to sirike down the statutory definition
of unlawful assembly in the anti-riot statute.
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courts in evaluating all future statutes regulating speech, would go far
toward providing draftsmen with valuable guidelines when dealing with
legislation in this area. It remains to be seen if other jurisdictions will
make similar use of the danger test.
VI. CONCLUSION

The "clear and present danger" test was introduced more than a half
century ago, and was advanced in a time when cases involving freedom
of speech were virtually non-existent. Its chief advocate had attempted
to provide a framework within which the unending conflict between the
rights of the individual and the rights of organized society to protect
itself could be resolved. The United States Supreme Court adopted the
test, trusting that by doing so, it would provide the key to solving all
free speech issues. The evolution of the danger test did not fulfill these
expectations. When in reaction to its overuse and unsuitability for par114
ticular problems, the doctrine was altered in Dennis v. United States,
its supporters abandoned it in favor of fresher approaches to the problems of free expression.
In realizing that there still may be some practical uses" 5 to be made of
the danger test, one should not be deluded into thinking that the standard will ever again be the test by which first amendment problems are
measured. The issues which face the courts today in the area of free
expression are too complex to be resolved by a resort to a simple phrase.
There will, in all probability, never again be one test by which first
amendment rights are measured. Each case will have to be analyzed and
decided upon the particular issues it presents.
The rights guaranteed by the first amendment are fundamental to our
democratic society. They are too critical to the existence of freedom
and too complicated to be capable of solution by the simple expediency
of resorting to a legal cliche developed over a half century ago.
L.R.K.

114 341 U.S. 494 (1951).

'M See p. 111 supra.

